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SOFTWARE LICENSE AGREEMENT- ANALYSIS  

 

 

Abstract 

BY NOW YOU’VE heard all about computer viruses, Trojan horses, worms, identity theft, and 

phishing scams, and you’re taking the necessary steps to secure your computer and privacy when 

using the internet. One boring little item, however, can undo your good work—if you’re not careful. 

That item is the software license agreement which is covering the software you use. 

 

“I accept” or “I agree” are a few examples which display the acceptance of a virtual clickwrap 

agreement. To put it simply, a software license agreement is an agreement between your company 

and your customers for use of the software you have the rights to. It allows your customers to use 

your software and details exactly how they can use it. Within the software license agreement, it will 

detail where customers can install it as well as how and how often it can be installed. Additionally, 

it should answer questions your customers may have about their ability to copy it, modify it, or 

redistribute it. The software's price and licensing fees may also be detailed in this agreement. A 

software license agreement is something you want to have in place to prevent or protect you from 

infringement of copyright law. Most of software license agreements are in digital form and are not 

presented to the purchaser until the purchase is complete. 
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Software License Agreement 

 

Software licenses are important for all business lawyers whether they are transactional lawyers or 

litigators. Software licence agreements have long been the most common way to protect property 

rights in computer software. Software licences coexist with other types of intellectual property rights 

such as patent and copyright as a common form of contract and trade secret protection. These kinds 

of safeguards have recently become more important.1 

 

With regards to software development requirements of a corporation, every corporation is looking for 

the best quality assistance to make the greatest value available. To provide a better efficiency in 

computer software development, the supplier may take outsourced workers for software creation 

business. This would mean employing the good software as a service.  

 

The software system works something along the lines of: an individual building a piece of software 

they would like to build. Before so much as a line of code is written, the creators write out what they 

want to build and how in a series of long, detailed plans. They craft what is called or known as a 

‘requirement document.’ Under this requirement document, they outline everything that they want 

the software to do. Projects then follow downstream, from stage to stage, team to team, until they 

reach completion. At the very end, the entire new piece of software is tested, given back to the 

customer, and then sent out the door.  

 

Wearable technologies, such as smartphones, are compatible with a plethora of softwares like the 

heart rate monitors, cameras, and touch/pressure sensors. If gaming developers and publishers were 

to connect, using IoT, with these devices they would open a new section of valuable data about their 

customers. This allows the corporation or organisation to make the very best of its assets by just 

yielding an excellent product, quicker, and in a far more inexpensive rate.   

 

Software is a form of intellectual property. Basically what that means is that if you create a program, 

then you have the legal right to decide who is allowed to use it and under what terms. 

 

                                                
1 Liberman, M., 1995. Overreaching provisions in software license agreements. Richmond Journal of Law & Technology, 

1(1), p.4. 
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When you allow someone else to use your program you are "licensing" it to them. You write up a 

legal document (the "license") that explains you are allowing that person to use your program and 

explains any rules or conditions for using it (for example, the license might specify that you are not 

allowed to make copies of the programs and distribute them to your friends, or it may specify you are 

not allowed to modify the program's code in any way, etc.). 

 

It would be pretty exhausting if you made a separate license for each individual person who uses your 

program, so most people just make one or two general licenses that every user of the program is 

expected to follow. Take for instance: Microsoft Windows has a license for people who buy it for 

their home computer, another license for people who buy it in bulk for a corporation, and a third 

license for computer manufacturers who want to pre-install windows. 

 

Open-source licenses can't exist without copyright. Copyright means that the original author owns 

the work and can dictate how it is distributed. The license is the terms under which it's distributed. 

If the owner didn't have copyright, they couldn't dictate the terms of the license and anybody would 

be able to copy it however they wanted. Adding to this, having the condition "public domain" means 

that no license of any kind from anyone is needed, and the work has no copyright interest attached to 

it. A work cannot be both copyright and in the public domain at the same time. It's either one or the 

other. 

 

The one thing that comes to the mind is that why are the ‘Terms of Service’ or ‘Terms and Conditions’ 

so long? It is a contract that the user agrees to for using the product. It's long because it has to cover 

a lot of material regarding use and licensing of the product (eg. Softwares are not owned by the user; 

The user simply has a license to use it, according to Terms of Service), as well as establishing 

responsibilities and liabilities. 

 

There is no such thing as a standard software licence agreement. A software licence agreement can 

be as diverse as the product it covers, and software and software licence models are continually 

growing. Despite this ambiguity, a software licence agreement checklist can be a helpful tool for both 

licensors and licensees, as well as their internal stakeholders, when negotiating a live transaction or 

preparing for one. 

 

Software companies also make special license agreements and warranties for large business and 

government entities that may be different from those provided to the general consumer. 
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Most of the time, a license agreement is enclosed within the software package, and can't be accessed 

by purchaser until the purchase is complete. License agreements generally also contain warranty 

provisions and patent information. Certain agreements make it necessary for the purchaser to sign 

and/or mail back the agreement. However, the purchaser can decline the software license agreement, 

thus surrendering his or her right to use the software. 

 

Why Is There a Need for a Software License Agreement? 

 

When you click on an update, it asks for your permission, and it is easy to just click on the button, 

but, if you ever stop to read those terms and conditions, you would come to the realisation that it is a 

software license agreement, these types of agreements not only protects the user but also the supplier 

or maker.  

 

As a software developer, they have to spend a lot of time and money developing the software that 

they are wishing to license. They are probably also counting on it to bring them some income as a 

result. If you think about all of that effort, they will most likely want to make sure that there is a way 

to protect it. That is where a software license agreement comes into play. These are the five main 

reasons they have a need to have a software license agreement: 

 

• It prevents abuses of the software – If the developer fails to have one of these agreements 

signed by one of their customers, there is nothing stopping them from trying to replicate it or 

copy it for their own benefit. This does not mean that they will sell it, but it would be a 

possibility. More than likely, the developer will have customers who will copy it for their own 

business and get it on all of their computers for the cost of one copy. This can cost the 

developer a lot of money in profits and it is not fair to the developer. If the developer wishes 

to protect their business in this manner, they need to make sure that they have a software 

license agreement in place. 

 

• It allows the developers to license it and not sell it – This is a big distinction. When the 

developer allows the users to purchase a license of their software, they still retain all rights to 

it. This allows the developer to license it to others and also allows them to place restrictions 

on its use. They can keep more control of the usage as well as the distribution of it in this way. 

Instead of selling the software and the rights, they will be keeping them so they can continue 

to license it to others and make more money in the long run. 
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• It allows the developers to disclaim warranties – No matter what the developers do, a 

customer who installs their software will have expectations that cannot be met all the time. 

This can be something such as a guarantee of no software bugs, no downtime, or other such 

expectations. They can include terms in your software license agreement that will include a 

disclaimer of warranties which will require the user to accept it as is or as available. This puts 

the risk back into their hands. This disclaimer can come in handy if the software servers go 

down and the users cannot use it for some time as it will prevent them from trying to blame 

the developers for their lost data. 

 

• It can limit the developers liability – This is a very important component because if the 

developers do not limit their liability as a software developer, then they could potentially be 

exposing themselves to lawsuits. These lawsuits not only take up the valuable time, but they 

also can create some financial issues for the developers. The last thing they want is for one of 

their customers to attempt to sue them because the device they tried to install it on crashed 

after installation. By limiting their liability, they are essentially preventing the customers from 

suing the developers because they agreed to their terms before they gained access to even 

download it. However, the liability clause should be fair to both the parties. 

 

• It can allow the developers to terminate use at any time with no problems – There should 

be a portion of the agreement that states that the developer can revoke licenses at any time. 

This gives them the freedom to do so for any reason. Not only can they terminate them, but 

they can also suspend them if there a need arises. This is part of being able to maintain 

complete control over the software at all times. If they do have to revoke a license and the 

customers try to start a dispute, all they will need to do is refer them to this clause. 

 

Types of Software Licenses  

Software licenses can generally be fit into the following categories: proprietary licenses, free software 

license, open-source licenses. The features that distinguish them are significant in terms of the effect 

they have on the end-user's rights.  

 

(a) Proprietary software are one party's legal property which includes computer software. These 

types of licensing agreements set the terms of use for third parties. Various privileges to share, 

edit, disassemble, and use the software and its code may be included in these agreements.2 

                                                
2 Available from: http://en.wikipedia.org/wiki/Proprietary_software [Accessed: 14 Aug., 2021; 3:53pm]. 

http://en.wikipedia.org/wiki/Proprietary_software
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(b) A free software license is a type of software licence that allows recipients to alter and redistribute 

software that would otherwise be illegal under copyright laws. Freedoms in the form of permissions 

to change or distribute copyrighted work are granted to recipients of a free software licence. 

 

A free software license agreement gives the purchaser the rights to modify and redistribute the 

software and related components, while a proprietary software license agreement forbids this. 

 

(c) Open source software refers to the source codes made freely available for users to use or modify 

is referred to as open source software. The term "open source" refers to the ability for users to examine 

and alter the source code.3 

 

Some open-source licenses, such as the GPL, require licensees to provide royalty-free copies of their 

derivative works in source code form for others to use, modify and redistribute in accordance with 

the terms of the parent license agreement or in other words Copyleft4 licensing. 

 

What Do Software License Agreements Cover? 

 

There are four main sections of software license agreements and each one covers different 

information that is key to the execution of the agreement, as follows: 

 

• General information – This section contains details on when the agreement will take effect, 

how long the agreement's provisions will be in effect, and the type of agreement. While this 

is really basic information, it is crucial since it establishes the tone for the entire agreement. 

 

• Parties involved – This section is important because it defines who the parties are that are 

entering into the agreement. It will not only detail the company as the one offering the license, 

but will also include the details of the person or company that is purchasing the license. One 

may need to enter in their full name as well as their address and other contact information. 

They might also need to define whether it is an individual or a company. This information 

will need to be provided for both parties. 

 

                                                
3 Available from: http://www.gnu.org/gnu/thegnuproject.html [Accessed: 14 Aug.; 2021; 4:00pm]  
4 Available from: http://wgbis.ces.iisc.ernet.in/foss/index2.php?option=com_content&do_pdf=1&id=20 [Accessed: 14 

Aug., 2021, 3:55pm] 

http://www.gnu.org/gnu/thegnuproject.html
http://wgbis.ces.iisc.ernet.in/foss/index2.php?option=com_content&do_pdf=1&id=20
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• Terms of the agreement – In this section, one can find all of the terms of the agreement. This 

includes the price to be paid for the license, which one may define as a flat fee or a flat fee 

with yearly maintenance fees. There may include information about whether the developers 

will be including the code along with the license and if it is a site license. A site license is 

another option that will allow the customer to use the software on more than one computer 

but only at one location. This section will also include some information about maintenance, 

support, or refunds that will or will not be offered by the company through the agreement. 

 

• Finer details – This part will be used by the developer or company to describe any details not 

covered by the other sections of the software licence agreement. Instead of using generic 

terminology, these terms are more unique to their circumstance. The location for signatures 

and dates will also be in this section. If desired, the corporation can include a requirement to 

get it notarized. 

 

Important Clauses of Software License Agreements 

 

The four sections detailed above only feature a brief overview of what you can expect from any 

standard software license agreement: 

 

• Non-exclusivity – If the company/developer wants to license their software to other 

companies, they will have to make sure that the software license agreement does not leave out 

a clause that details that the rights are non-exclusive. This will allow them to license their 

software to other parties so they can continue to make a profit from it. 

 

• Non-transferability – This is a clause that will include if the company is not allowing the 

license to be transferred to another party. They do not want the license to transfer to another 

person or business because that will essentially take a customer away from the company. That 

is the main reason why the company will want this clause. Additionally, the developer will 

not want to end up in the situation where they do not have an enforceable agreement with the 

party the software is transferred to. 

 

• Rights – The developer/company might detail that the rights to the software will remain their 

property even after execution of the agreement. This includes the actual software, the name, 

the copyright, the distribution rights, and even the intellectual property rights. They do not 

want someone purchasing a license to then steal components of it from them for their own 
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financial gain. This is a very important inclusion because it essentially protects their product 

for them. 

 

• Modification – If the developer is not allowing the software to be modified in any way on the 

back end, they should make it clear with a clause that says so and also details what the term 

"modification" means for this agreement. Unless this is something they want to happen, it will 

likely only cause issues for them later on. The best bet is to limit any modifications, if not 

completely restrict them, in all cases. Since this is a license agreement, this is not usually 

something that is expected. The customers will likely understand that the software is created 

the way it is and will remain that way. 

 

• Breach of contract – There is need to include a clause that states that if any terms are not 

followed then it will result in a breach of contract where the company/developer can revoke 

the license as a result. The company will not want a breach of contract to occur, but in the 

case that it does, they should have this in place so they can take back control of their software 

and better protect it. 

 

• Device usage – Depending on how the developer licenses the software, they will want to 

include whether the licensee is allowed to use the software on one single computer or on 

multiple computers in the same location, such as the business location. This prevents 

companies from taking advantage of their software and trying to get more for the price they 

paid. 

 

• Limitation of liability – We previously discussed how important limitation of liability was 

for the agreement and company. To enjoy the benefits of this, however, the company will 

need to include this clause in their agreement. This will detail the fact that the licensee will be 

accepting the software as is, will not be able to sue for damages, and that they make no 

warranty for the software and the usage. 

 

• Terms of termination – In case the company ever has a need to terminate the agreement, this 

clause will detail the actions that must be taken by the licensee. This is generally something 

like destroying the software on site or uninstalling it from the device. The company should 

also include that they can terminate or revoke the software at any time and for any reason 

without any repercussions. 
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• Governing law – This section will detail the governing law for settling any disputes. The 

company will want to make sure that this is set for their state and jurisdiction. They do not 

want to wind up in court in another state because the user lives there. The company should 

make sure that they get this in writing so any court proceedings will only take place in their 

mentioned area.5 

 

Classification Of Software Licensing Agreements: 

 

There are various kinds of software licensing agreements but most commonly used agreements are 

as follows:  

 

· Click wrap agreements: A clickwrap, also known as a clickthrough agreement, is a digital prompt 

that allows people to accept or deny a digitally mediated policy. The clickwrap prompt is often used 

in privacy policies, terms of service, and other user policies, as well as copyright policies. 

 

· Shrink wrap agreements: Shrink wrap contracts are boilerplate contracts that are bundled with 

products; using the product deems the contract accepted. Web-wrap, click-wrap, and browse-wrap 

are phrases that refer to software licence agreements that are downloaded or utilised through the 

internet. 

 

· Browse wrap agreements: A browse wrap agreement is a URL or website that contains the terms 

and conditions for accessing or using materials on a website or downloaded product. These terms and 

conditions declare that by using this website, one person agrees to accept the terms and conditions 

stated on the web page and consents to be bound by those terms and conditions. 

 

· Network licensing agreements: An end-user licence agreement is a legal contract between a 

software developer or seller and the software's user, usually after the user has acquired the software 

through an intermediary such as a shop. The rights and limits that apply to the usage of the software 

are detailed in an EULA.6 

 

Breach Of Software Licensing Agreement: 

                                                
5 Available from: https://blog.ipleaders.in/software-license-agreements-india/ [Accessed: 10 Aug., 2021; 7:32pm] 
6 Available from: Linux Foundation, EULA Definition [Accessed: 12 Aug., 2021; 4:28pm] 

https://blog.ipleaders.in/software-license-agreements-india/
https://en.wikipedia.org/wiki/Linux_Foundation
http://www.linfo.org/eula.html
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• Exceeding the scope of the licensed right7: Because a licence is a grant of rights to the licensee to 

engage in conduct that would violate the licensor's intellectual property rights, any conduct by the 

licensee that goes beyond the rights granted under the licence is both a breach of the licencing 

agreement and an infringement of one or more intellectual property rights. 

 

• Use of disabling code in the software8: In some cases, the software vendor has embedded code in 

the software that causes the product to stop working under particular situations, most commonly 

the licensee's inability to pay. The court has ruled against the employment of this method. 

 

The remedies available for the breach of the software licensing agreements are the same as those of 

breach of any contract.  

 

Legal Framework Of Software Licensing Agreements In India: 

 

Software licensing agreements are basically dealt under three laws in India. They are Copyright Laws, 

Contract Law and Trade Secret Laws. 

 

• Copyright Law: India’s copyright law is contemporary and adequate. Moreover the copyright law 

has been framed according to the changes required by TRIPS.  

 

“1. The doing of any act necessary to obtain information essential for operating inter-operability of 

an independently created computer programme with other programmes by a lawful possessor of a 

computer programme provided that such information is not otherwise readily available; 

 

2.  The observation, study or test of functioning of the computer programme in order to determine the 

ideas and principles which underline any elements of the programme while performing such acts 

necessary for the functions for which the computer programme was supplied; 

 

3. The making of copies or adaptation of the computer programme from a personally legally obtained 

copy for non-commercial personal use; Are not regarded as copyright infringement.” 

 

                                                
7 Michael D. Scott, “Scott on Information Technology law”, Vol. 2 (Volters Kluwer, 3rd edition) pg. 12-55. 
8 Michael D. Scott, “Scott on Information Technology law”, Vol. 2 (Volters Kluwer, 3rd edition) pg. 12-56. 
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• Contract Law: Breach of contract under section 75 can very well protect the violations under 

software licensing agreements. The infringement of the licensing conditions, on the other hand, is 

open to interpretation and reasoning. The licensor, on the other hand, can safeguard such a licence by 

explicitly stating the terms and circumstances of the agreement relating to the licensee's and licensor's 

rights and duties. The “standard terms” of the licence, which the licensee frequently ignores, are the 

only issue that exists in the real world. The Indian courts have a fractured opinion regarding these 

standard terms. Some have favoured the vendors and some have favoured the licensee. 

 

• Trade Secret Law: There is no proper trade secret law in India but breach of confidentiality can 

very well be dealt with according to the Indian Contract Act.  

 

• Income Tax: Software licensing, income arising from allowing ‘right to use ’to Indian software 

buyers is actually sale of copyrighted article which does not involve transfer of copyright and such 

receipt is not royalty either under Sec 9(1)(vi). 

 

Conclusion:  

 

In India, computer software is primarily protected by copyright law, although the scope of programme 

security, creator's rights, and rights of "reasonable use," particularly under licence agreements, have 

yet to be defined by the courts. Without a specific regulation defining the degree and scope of 

protection, trade secret protection for software innovation is a constrained optionThe Indian judiciary 

has been working hard to combat the growing issue of software piracy. Parliament must also commit 

to updating present legislation in order to create a workable regulatory framework that takes into 

account digital technological improvements. India understands the significance of a software 

licensing agreement. It is employed in every sector of the Indian economy, including banking, law, 

outsourcing, and marketing. There should be correct writing of the agreement for good enforceability, 

and there is a need for a solid law on licensing agreements to defend the interests of E-commerce in 

India, which is dependent on it. Because copyright only protects the literary or literal part of software 

and a patent only protects the mechanical element, it might be argued that a legal regime should be 

formed that protects both the literary and mechanical elements of software concurrently. 

 

For the license to take legal effect, the licenser must be able to present proof that the presumed 

licensee has been willing to sign away the copy owner rights granted under copyright: The 

international copyright treaty, Article 4, equates “computer programs with literary works. Thus, 
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computer programs are automatically placed under copyright, which grants the copy owner normal 

rights use, and others fair use of the computer material.” 


