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Abstract. 

 

Capital Punishment is derived from the latin word ‘capitalis’ which means ‘head’ or “execution by 

heading”, and thus, capital punishment is also called the Death Penalty. Capital punishments are 

ordered only as a last resort and for serious and heinous offences.  

In India one can find death penalty as a form of punishment not just in the Indian Penal Code, 1860 

but also in the Army Act, 1950, which recognises both hanging as well as shooting to be the two 

methods of imposing death penalty. A study by National Law University (NLU) revealed that since 

independence 1947, there have been 755 executions.  

The latest hanging took place in March, 2020 where 4 convicts, who were accused of Gang Raping 

the 23 year old Jyoti Singh, were executed in Tihar Prison, Delhi. 

 

Introduction. 

 

Capital Punishment, as mentioned above is death penalty which is ordered by the State for crimes of 

serious nature. It is also called death sentence and is ideally carried out by execution of the criminal.  

Crimes and criminals are found to be everywhere. There is not a single country which has a crime 

rate of 0%, and thus, with crime, comes along punishments and with heinous crimes, comes along 

capital punishments. Imposing death penalty not only imparts justice to the ones suffering, but also 

sets a precedent that the wrong doers shall be punished for crimes they commit.  

One can say that imposing death penalty contradicts what Article 21 of the Indian Constitution stands 

for, which states that no person shall be deprived of his life of personal liberty except according to 

procedure established by law, but one has to focus on the bigger picture here that is imparting justice 

to the ones who have suffered and also punishing the committers of such serious and atrocious crimes. 
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Tracing back to the statutes that specified death penalties for certain offences, comes in picture the 

Code of Criminal Procedure, 1898 which stated compulsory Death Penalty as a punishment for certain 

offences, as under Section 367(5), and if the judges felt the need to pass another order, not being 

death penalty, they were required to give in writing the reason behind not passing an order for 

execution. Later in the year 1955, there was an amendment made in the Code of Criminal Procedure 

which repealed Section 367(5) and thus, the courts were not required to lay down reasons for not 

imposing death penalties. Following this, in the year 1973 came yet another amendment which once 

again laid down that the judges shall be required to lay down reasons when they pass an order for life 

imprisonment for the specified number of years and special reasons for death penalty.  

 

Constitutionality of capital punishment.  

 

Article 211 of the Indian Constitution states “No person shall be deprived of his life or personal liberty 

except according to a procedure established by law”, which ideally means the “Right to Life”. Every 

natural person has a right to live which he cannot be deprived off except by following the due process 

of laws. The said article also emphasises on the fact that it does not include ‘living’, as in animal 

living but rather includes ‘living’ with utmost dignity and respect.  

This very Article was the cause based on which the concept of ‘capital punishment’ was challenged 

in the year 1973, in the case of Jagmohan Singh v. State of U.P2, where it was argued that the concept 

of death penalty was in contravention of the stand taken by Article 21 in the Indian Constitution. The 

case was argued before the 1973 amendment and thus, it was also laid down that the judges were 

being given extraordinary discretion by not laying down reasons for death penalties and thus, it was 

in violation of Article 143 of the Indian Constitution which states “Equality before law The State shall 

not deny to any person equality before the law or the equal protection of the laws within the territory 

of India Prohibition of discrimination on grounds of religion, race, caste, sex or place of birth”. After 

hearing the arguments put forth, it was held by the apex court that death penalties were pronounced 

in exceptional cases and only after thorough investigation and evaluation, moreover it was passed 

after scrutiny of the superior judges and thus, it does not violate Article 21. 

 

 

 

 

                                                
1 Indian Constitution, Article 21. 
2 Jagmohan Singh v. State of U.P, 1973 AIR 947, 1973 SCR (2) 541. 
3 Indian Constitution, Article 14. 
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Pros and Cons of Capital Punishment.  

 

Pros. 

1) Stands as a strong deterrent for the would-be criminals. 

Of all the punishments, death penalty holds to be the most impactful one as it is pronounced in 

the rarest of the rare cases, and stands as a precedent that furthermore whoever commits such a 

heinous crime, shall be put up for execution. This serves as a deterrent which helps setting an 

example and warning to not commit crimes. 

 

2) Expenses incurred.  

Having convicts in prisons, and to look after their whereabouts and healthy living, or even 

keeping a track on the convicts on parole can get expensive and thus, for criminals who commit 

the said monstrous crimes when executed, tends to be a little less expensive.  

  

3) Stops the continuance of crimes. 

In the absence of a punishment as ‘death penalty’, there is a high chance of increase in the crime 

rates. Reporters have reported there to was an increase by 7% in 1960’s when death penalty was 

abolished, and later when it was restored again, there was a dip in the crime rate. Thus, such a 

stringent penalty is sure to stop the continuance of such crimes. 

 

4) No threat of an escape.  

When in prisons, serving time, prisoners often try to escape, which they usually are unable to, but 

if they do, criminals as murderers are once again out in the open to kill more, and thus, to put a 

stop on the same, it is necessary to finish off the very murderer himself. One may say that it is 

not correct to take someone’s life, but one also has to remember that, he is the same person who 

took someone-else’s. 

 

Cons. 

1) Continuance of the violence cycle. 

The reason behind pronouncing death penalty is usually for heinous and violent crimes as murder, 

but one has to see that the very punishment in itself is leading to continue the violent cycle. 

Punishing a convict who is charged of murder by executing, which is in a way murdering him, 

does not seem to be the correct path. Hence, it is often stated that death penalty in itself is no 

different from violence.  
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2) What if the judiciary is mistaken? 

There could be times when due to wrong evidences, or lesser evidences an innocent person is 

convicted and made to stand on the pedestal to be executed. Under death penalty there is no 

turning back whatsoever, even if he is later found to be innocent there is nothing that could bring 

hime back, however, had the same person been imprisoned, on having found that he is innocent 

he could have been released and also applied for compensation for wrongful imprisonment and 

could continue to live his life just as before.  

 

3) No chance of rehabilitation. 

Several times the wrongdoer is mentally incapable of judging the repercussions of the crime that 

he is committing, and such are the people who need rehabilitation and several sessions of 

consultations, instead of being punished right a away because if such individuals are executed, it 

does not do them justice, as they probably did not have any mens rea (guilty mind) when they 

committed the crime. Hence, death penalty does not give a chance to those who should get one. 

 

4) Cruel in its form. 

The very concept of taking away one’s life does not quite seem to be usual in itself. Such a form 

of punishment is not only violent, but is also unusual and cruel in its very form. Yes, offenders 

should be punished but they can be punished by pronouncing life imprisonment and not death 

penalty.  

Supreme Court judgements on Death Penalties. 

 

1) Jagmohan Singh v. State of U.P.4: As seen above, there have been several times when the 

concept of death penalty has been challenged on the grounds of it being in violation to Article 21 

of the Indian Constitution. The very same challenge was put forth in this case, where the Supreme 

Court held that, Article 21 clearly states “…procedure established by law” and thus, if an order 

of Death Penalty is passed, after thorough considerations, giving every party an opportunity of 

being heard and following the procedure established by law, in such cases the order of death 

penalty shall hold good.  

2) Rajendra Prasad v. State of U.P.5: Fundamental Rights are bestowed on every individual and 

cannot be taken back, but in this case, the apex court held that if an offenders murderous operation 

is planned and is such that is causes harm to the social security, his fundamental rights can be 

taken away. 

                                                
4 Jagmohan Singh v. State of U.P., 1973 AIR 947, 1973 SCR (2) 541. 
5 Rajendra Prasad v. State of U.P., 1979 AIR 916, 1979 SCR (3) 78.  
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3) Bachan Singh v. The State of Punjab: The was the landmark case of 1980 where it was laid 

down what the doctrine “the rarest of the rare” cases would mean and include for passing an order 

of death penalty.  

4) Machhi Singh v. State of Punjab: Yet another landmark judgement from the year 1983,  where 

the apex court laid down guidelines that are necessarily to be considered to determine whether or 

not does a case fall under the brackets of “rarest of the rare” and whether death penalty is the only 

punishment available.  

 

When and Why can it be justified? 

 

“Death penalty should be imposed when collective conscience of the society is so shocked that it will 

expect the holders of the judicial power centre to inflict death penalty irrespective of their personal 

opinion as regards desirability of otherwise of retaining death penalty,” Bachan Singh v. State of 

Punjab6. 

Capital punishment is awarded in the rarest of the rare cases. The words “rarest of the rare” first came 

up in the case of Bachan Singh v. State of Punjab where the constitutionality of capital punishment 

was upheld by a majority of 4:1 and it was laid down that such punishment shall be pronounced only 

in the “rarest of the rare” cases. The doctrine of “rarest of the rare” cases does not have a definition 

as it varies from case to case, depending upon the crime committed, the magnitude of it, the brutality, 

past records of the offender etc.  

 

The question of whether or not is death penalty justified depends on several factors: 

Not justified. 

Death penalty in India is better if abolished as pronouncing death penalty, and implementing one in 

reality are two different facts, and in India According to Amnesty International, a human rights 

organisation in India, at least 100 people in 2007, 40 in 2006, 77 in 2005, 23 in 2002, and 33 in 2001 

were sentenced, but not executed, to death, these statistics show that it is better to not pass such an 

order which cannot be executed. 

“India should abolish death penalty altogether and join the comity of civilised nations that have done 

away with this extreme form of punishment,” says Suhas Chakma, ACHR director and coordinator 

of the National Campaign for Abolition of Death Penalty in India. 

 

Justified.  

                                                
6 Bachan Singh v. State of Punjab, AIR 1980 SC 898, 1980 CriLJ 636, 1982 (1) SCALE 713, (1980) 2 SCC 684, 1983 1 

SCR 145. 
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“Many that live deserve death. And some that die deserve life. Can you give it to them? Then do not 

be too eager to deal out death in judgement.” -J. R. R.Tolkein.  

In my opinion Death Penalty is justified on the following grounds: 

-Deterrence to future criminals: Pronouncing death penalty shall serve as a warning and shall make 

sure that in the future no such crimes are committed. It is of utmost necessity that there are stringent 

laws and punishments as only then shall thee be deterrence to the would-be criminals. 

-Imparting Justice: Why should people who consciously take life’s of the innocent be given another 

chance? In my opinion, death penalty is best suited for crimes that are heinous, monstrous and serious 

in it’s nature. It is only fair to the families of the victim and the victims itself that the offender is 

punished with death penalty.   

-Rationality: An order of death penalty is not pronounced without giving it a second thought, it is 

passed after thorough consideration of evidences, arguments, and consultation of senior judges, and 

only when the case seems fit and to be the “rarest of the rare” is such an order passed. 

To justify the grounds on which death penalty could be pronounced, the apex court in the case of  

Machhi Singh And Others v. State Of Punjab7 laid sown the said guidelines which were to be 

necessarily taken into consideration: 

-Manner in which the crime was committed, 

-The ultimate motive for the commission for the crime, 

-The anti-social or social abhorrent act,  

-The impact/ magnitude of the crime,  

-The victims in the crime. 

Hence, considering the above facts, in my opinion death penalty is justified in certain cases. 

 

List of offenders being executed by hanging in the 21st century. 

 

       Name.                                          Date of Execution.                  Victims. 

1) Dhananjoy Chatterjee:                 14th August, 2004.                  Hetal Parekh. 

2) Ajmal Kasab:                               21st November, 2012.             26/11 Victims. 

3) Afzal Guru:                                  9th February, 2013.                 Parliament attack victims(2001). 

4) Yakub Memon:                            30th July, 2015.                       1993 Bombay Bombing victims. 

5) a) Mukesh Singh        

      b) Akshay Thakur                         20th March, 2020.                   Jyoti Singh.  

      c) Vinay Sharma 

                                                
7 Machhi Singh And Others v. State Of Punjab, 1983 AIR 957, 1983 SCR (3) 413.  
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      d) Pawan Gupta. 

 

 

Conclusion.  

 

In conclusion to what we have discussed above, in my opinion it is very evident and clear that death 

penalty is justified and should not be abolished in India, but yes, one must make sure that such a 

judgement is passed only after following the due process established by law and also after taking into 

consideration all the facts and arguments, such a decision should not be hastily taken and should be 

passed after consultations with the senior judges only. When an order of death penalty has been 

passed, it must be made sure that the execution of the same is done soon, and that there is no 

unnecessary delay or gap between the date of the order passed and its execution. It must also be made 

sure that the act is such that death penalty seems to be the only last resort, if the judges feel life 

imprisonment can be an option, they must reconsider facts and circumstances and only then pass a 

decision with due care and reasonableness. Such an order is important as it not only teaches a lesson 

to the offenders but also shows the stringency that the law holds today, it stands as a deterrence to the 

would-be offenders and reduces the possibility of such heinous crimes being committed again. Such 

an order is necessary to maintain peace and security in the society and also, to keep a check on the 

crime rates.  


