
VOLUME 1 ISSUE 2 2020 

Dejurenexus.com 

 

 

 
 

 

Author: 

Babita Rawat 

Asian Law College 
 

B.A. LL.B. (Hons.), 3rd Year. 

 

 

Restitution of Conjugal Rights a Comparative Study with Hindu and 

Muslim Law 

INTRODUCTION 
 

Nuptials under all marital laws are a federation committing upon each of the abilities of the 

mate's particular martial responsibilities and bestow them actual legitimate liberties. The 

essential significance of relationships is that groups will reside concurrently. All associate is 

authorized to the solace consortium of the different. So after the solemnization of the nuptials 

if either of the spouses without adequate explanation withdraws himself or herself from the 

community of the distinct then the aggrieved company has lawful freedom to catalogue a plea 

in the marital tribunal for restitution of conjugal rights. The bench after listening to the plea 

of the discontented spouse, on being convinced that there is no lawful footing why the 

petition shall prevail rejected and on living alleviated with the validity of the announcements 

given rise to in the requisition may ratify a proclamation of restitution of conjugal rights.1 

 

A decree of restitution of conjugal rights suggests that the criminal team is decreed to reside 

with the discontented party. Restitution of conjugal rights is the only medication that could be 

employed by the isolated partner against the distinct. A husband or wife can catalogue a plea 

for the rehabilitation of their privileges to cohabiting with the other colleague. But the 

enactment of the decree of restitution of conjugal rights is very problematic. The judiciary 

though is qualified to uphold a decree of restitution but it is incapable to give birth to its 

particular accomplishment by any constitution. The non-compliance of the handed out decree 

conclusions informative devastation on the portion of the erring partner. At existing as per the 

expenditures accessible under the Indian personal constitutions, the disappointed party walks 

a plea for a declaration of divorce after one year from the duration of the demise of the 

proclamation, and the qualified judiciary can expire a declaration of divorce in the 

endorsement of the disgruntled party. The decree of restitution of conjugal rights can be 

implemented by the extension of the equity, and if the club argued against nonetheless does 

not acknowledge, the Court may moreover penalize him or her for the animosity of the 
 

1 https://www.indianbarassociation.org/restitution-of-conjugal-right-a-comparative-study-among-indian- 
personal-laws/ 
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judiciary. But under no occurrences, the judiciary can strike the erring spouse to consummate 

the alliance. A decree of restitution of conjugal rights could live enacted in the prosecution of 

plausible betrothals. 

 
HISTORICAL BACKGROUND 

The cure of Restitution of Conjugal Rights is recent for the Indian nuptial jurisprudence that 

discovers its heritage in the Jewish codes. The solution occurred foreign to Hindu law until 

the British inaugurated it. It is the merely nuptial treatment that prevailed given rise to 

accessible under the British rule to all neighbourhoods in India under the public statute. 

Subsequently independence, this prescription organizes a niche in the Hindu Marriage Act, 

1955. This medication opposed by- 

 
· Khardekar had obstructed the cure, announcing, “To announce the slightest this personal 

spur is rude, cruel and vulgar. That the administration should occur abettors in an aspect of 

legalized ravishment is something relatively shocking” 
 

· Bromley gives birth to moreover obstruct this notion in his edition.2 
 

· Vehemently contradicted the treatment telling, “I remember not formerly realized a 

compensation plea to be profound, that these subsisted simply helpful equipment either to 

implement a currency market or to achieve a divorce.” 

 

As asserted by Paras Diwan, the prescription of reimbursement of conjugal rights subsisted 

neither comprehended by the Dharmashastra nor accomplished the Muslim doctrine gave rise 

to any requirements for it. Restitution of conjugal rights possesses its seeds in feudal  

England, where the nuptials were contemplated as an equity bargain and the wife was an 

ingredient of man’s ownership like different thralls. The notion of restitution of conjugal 

rights stood inaugurated in India in the lawsuit of Moonshee Buzloor Ruheem v. 

Shumsoonissa Begum 1867, where mighty litigations existed respected as deliberations for a 

particular accomplishment.3 

 
In modern India, the treatment is accessible to Hindus under Section 9 of the Hindu Marriage 

Act, 1955, to Muslims under the general law, to Christians under Section 32 and 33 of the 

Indian Divorce Act, 1869, to Parsi under Section 36 of the Parsi Marriage and Divorce Act, 

1969 and persons married according to the requirements of the Special Marriage Act, Section 

22 of the Special Marriage Act, 1954. 

 

 
 

2 

http://14.139.60.114:8080/jspui/bitstream/123456789/16144/1/007_Restitution%20of%20Conjugal%20Right 
s%20under%20Hindu%20Law_A%20Plea%20for%20the%20Abolition%20of%20the%20Remedy%20%28257- 
26.pdf 
3 http://www.legalservicesindia.com/article/814/Restitution-of-Conjugal- 
Right.html#:~:text=When%20either%20of%20the%20spouses,the%20Hindu%20Marriage%20Act%2C%201955. 
&text=A%20petition%20for%20restitution%20of,there%20is%20a%20valid%20marriage. 
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http://www.legalservicesindia.com/article/814/Restitution-of-Conjugal-Right.html#%3A~%3Atext%3DWhen%20either%20of%20the%20spouses%2Cthe%20Hindu%20Marriage%20Act%2C%201955.%26text%3DA%20petition%20for%20restitution%20of%2Cthere%20is%20a%20valid%20marriage
http://www.legalservicesindia.com/article/814/Restitution-of-Conjugal-Right.html#%3A~%3Atext%3DWhen%20either%20of%20the%20spouses%2Cthe%20Hindu%20Marriage%20Act%2C%201955.%26text%3DA%20petition%20for%20restitution%20of%2Cthere%20is%20a%20valid%20marriage
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MEANING OF RESTITUTION OF CONJUGAL RIGHTS 

Restitution of conjugal rights comprises of two crucial terms, “Restitution” and “Conjugal 

Right”. 

 
· RESTITUTION: The rehabilitation of something forfeited. 

 
· CONJUGAL RIGHT: freedoms associating with marriage or the understanding between 

husband and wife. 

 
If either group to a marriage withdraws from the community of the supplementary without 

acceptable spur, the aggrieved group has a careful to catalogue a plea alleging solace for 

reimbursement of conjugal privileges. The judiciary will permit assistance if there is no 

legitimate bar to such a declaration. 

 

The legitimate explanation is bestowed under Section 9 of the Hindu marriage act 1955. The 

impression of furnishing for restitution by a tribunal declaration is to conserve the marriage 

bond as removed as feasible, by encouraging the judiciary to negotiate and enjoin upon the 

relinquishing celebration to enlist the other. The circumstance to be fulfilled for attaining 

extremely decree is- 

 

 The excess spouse has been revoked from the civilization of the pleader. 
 

 There stands no sufficient explanation for the extreme departure. Should the 

respondent allege an acceptable alibi, the responsibility of evidence fabricates in 

him/her. 

 

 The judiciary occurred comfortable as to the validity of the announcements prepared 

in the inquiry. 

 
 No legal surfaces contain for rejecting the declaration. 

 
There is secrecy from culture when one of the companions, without a reasonable explanation 

discontinues an occurring rapport to renounce the different and perpetually or indefinitely 

evacuating such a liaison. 

 
Thus, while a husband and wife might be at moments residing distant, but retaining  a 

frequent and legal municipal and conjugal connection, in such a trial there would be no 

isolation from the federation. So after the solemnization of the wedding if either of the 

colleagues without adequate explanation withdraws him or herself from the nation of the 

other accordingly the aggrieved party has legitimate freedom to scratch a plea in the nuptial 

judiciary for restitution of conjugal rights. 
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In Ranjana Kejriwal v. Vinod Kumar Kejriwal, Petitioner The wife claimed that the husband 

was already nuptial and gave birth to stifle the evidence from her. The Court clenched that  

the plea for restitution of conjugal rights is not maintainable since there is no lawful marriage. 

 
SPECIFIC PROVISIONS4 

The expenditures trading with reimbursement of conjugal rights in the numerous privacy 

legislation, the treatment is usable under 

 
Section 9 of the Hindu marriage act, 1955 

Section 32 or 33 of the Indian divorce act 1869 

Section 36 of the Parsi marriage & divorce act 1969 
 

Section 22 of the Special Marriage Act, 1954 in the lawsuit of inter-caste marriage 
 

To obtain the declaration of reimbursement of conjugal rights, either the party brings into the 

world to hone for the statute under the above-mentioned prerequisites, or therefore it will not 

be critical on the parties to cohabit after especially rule. 

 
APPLICATION OF THE PROVISION IN DIFFERENT COMMUNITIES- 

 

The restitution of conjugal rights is one of the solaces that are furnished to the spouses in 

anxiety in the establishment of nuptials by legislation. A statute of compensation for conjugal 

rights could be ratified in a lawsuit of plausible relationships merely. Distant from regulation 

relating to nuptial statute, judiciaries in India in the lawsuit of all populations have authorized 

laws for a rebate of conjugal rights. 

 
Hindu 

 
Section 9 of the Hindu Marriage Act, 1955 furnishes for the compensation of conjugal rights. 

The discontented party may correlate, by a plea to the District Court, for the restitution of 

conjugal liberties. One of the vital significances of Section 9 of the Hindu Marriage Act,  

1955 is that it empowers a vacancy for an unfulfilled party to correlate for maintenance under 

Section 25 of the Hindu Marriage Act, 1955. The legitimate mud for rejecting to grant 

relaxation is: 

 
· For illustration, any soil on which the respondent could give birth to inquire of for a 

proclamation for judicial divergence or nullity of nuptials or divorce; 

 

 

 

4 http://www.legalservicesindia.com/article/814/Restitution-of-Conjugal- 
Right.html#:~:text=When%20either%20of%20the%20spouses,the%20Hindu%20Marriage%20Act%2C%201955. 
&text=A%20petition%20for%20restitution%20of,there%20is%20a%20valid%20marriage. 

http://www.legalservicesindia.com/article/814/Restitution-of-Conjugal-Right.html#%3A~%3Atext%3DWhen%20either%20of%20the%20spouses%2Cthe%20Hindu%20Marriage%20Act%2C%201955.%26text%3DA%20petition%20for%20restitution%20of%2Cthere%20is%20a%20valid%20marriage
http://www.legalservicesindia.com/article/814/Restitution-of-Conjugal-Right.html#%3A~%3Atext%3DWhen%20either%20of%20the%20spouses%2Cthe%20Hindu%20Marriage%20Act%2C%201955.%26text%3DA%20petition%20for%20restitution%20of%2Cthere%20is%20a%20valid%20marriage
http://www.legalservicesindia.com/article/814/Restitution-of-Conjugal-Right.html#%3A~%3Atext%3DWhen%20either%20of%20the%20spouses%2Cthe%20Hindu%20Marriage%20Act%2C%201955.%26text%3DA%20petition%20for%20restitution%20of%2Cthere%20is%20a%20valid%20marriage
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· Acceptable explanation for relinquishing from the league of the pleader; 

 
· Any procedure on the ingredient of the solicitor or validity tantamount to the solicitor 

putting up with the goal of his or her untrue or any disability for awful relaxation; 

 
· Excessive or outrageous hesitation in organizing the proceeding. 

 
Muslim 

 
If the husband either strands a wife or disrespects to accomplish his nuptial responsibilities 

without any adequate explanation, then the wife can pertain to for restitution of conjugal 

privileges. Even the husband can pertain to for restitution of conjugal rights. Still, the tribunal 

can decline to surrender the decree of restitution of conjugal rights for additional reasons: 

 

· Cruelty by husband or in-laws 
 

· On the disappointment of the husband to conduct nuptial commitments 
 

· On non-payment of immediate dower by the husband 

 

SUGGESTIONS 

 

· The court formulates the current strategy heeding the freedom of compensation of conjugal 

rights for this they might be ratified to nominate a conference for reconciliation. 

 

· Rather of the magistrate, crouching as one of the commission components let some 

distinguished person/s of the community do the employment. 

 
· The commission is constructed by a semi-independent panel to the breadth that it prevails 

nominated and attended to by the Court. 

 
· This parliament must be the recommendation of a professional e.g. consultant or 

psychiatrist. 

 
· The protocol should be liberal as termed counselling. 

 
· If the committee ceases to function in the counselling straight after seizing a specialist’s 

benefit let this be glimpsed as a downfall of the relationship and be dealt with as a surface for 

divorce. If not behaved toward as a footing for divorce again the receptions will go around to 

Judiciaries and the entire protocol of counselling will be a sheer hoax. 

 
CONCLUSION 



VOLUME 1 ISSUE 2 2020 

Dejurenexus.com 

 

 

 

Here one concern occurs whether anyone urged to abide with a spouse he/she accomplishes 

not wish to live with? A relationship is a spiritual relationship between two species but it is 

not favourable to merely stave off this connection compelled V to stay concurrently. 

However, there is an enormous controversy we require to agonize. As understood, the 

restitution of conjugal rights is an ingredient of the privacy statutes of someone; accordingly, 

they are tutored by standards extremely as faith, myth, and policy. A relatively significant 

characteristic of restitution of conjugal freedoms to be underscored is that it is a treatment is 

intended for at protecting the relationship and not at disrupting it as in the lawsuit of divorce 

or judicial divergence. It attends to employment in the deterrence of the detachment of the 

relationship; this is an average of protecting the alliance. The declaration of compensation of 

conjugal right or liberty to keep up concurrently is not heeded for extra than one year, after 

the period of the declaration; it comes to be a reasonable basis for divorce. 

 

So the restitution of conjugal rights cure strives in facilitating reconciliation between the 

parties and supervision of matrimonial. It endeavours by nation from accusing falsely. But  

the ultimate verdict is that of the groups whether to relinquish the statute of compensation of 

conjugal rights and to begin again with the wedding or not. 
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